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purpose of the treaty and is in accord with the obvious meaning of the 
language used. 

The order appealed from is affirmed. 

Shaw, J. 
We concur: 
Angellotti, J. 
Lorigan, J. 
Henshaw, J. 
Melvin, J. 



UNITED STATES V. 0. A. ENGELBRACHT 

(United States Court for China) 
October 25, 1909 

This is a criminal action instituted upon information filed by the 
District Attorney. 

The information charges that on or about June 2, 1906, in Shanghai, 
China, the accused, at that time Marshal of the United States Consular 
Court for the District of Shanghai, embezzled certain funds which had 
been paid into said Court and which came into his hands as Marshal. 

The accused has filed a plea-in-bar, alleging that, inasmuch as the 
action was not instituted within three years after the offence charged 
was alleged to have been committed, prosecution therefor is barred by the 
provisions of section 1,044 of the Eevised Statutes of the United States. 

The section referred to reads: 

No person shall be prosecuted, tried, or punished for any offence, not capital, 
except as provided in section 1,046, unless the indictment is found, or the infor- 
mation is instituted within three years next after such offence shall have been 
committed. But this Act shall not have effect to authorize the prosecution, 
trial or punishment for any offence, barred by the provisions of existing laws. 

To this plea-in-bar the District Attorney has filed a replication alleg- 
ing that said plea is not sufficient, because the law providing for the 
limitation of prosecutions in the jurisdiction of China is defined in Title 
XV of the Consular Court Eegulations for China, and not by the pro- 
visions of section 1,044 of the Eevised Statutes. 

Section 82 of Title XV of said Consular Regulations reads as follows : 

82. — Heinous offences, not capital, must be prosecuted within six years; 
minor offences within one. 
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The question presented to the Court is, does the Consular Regulation 
referred to furnish the rule of law for this jurisdiction, notwithstanding 
the provisions of section 1,044 with which it conflicts? 

The question is not one of easy solution. It presents many difficulties 
by reason of the status of the Court as an extraterritorial Court, and the 
necessity thus arising for differentiating this Court from every other 
United States Court. 

The jurisdiction of all our Federal Courts at home is clearly denned 
and the body of law which those Courts administer can be usually ascer- 
tained with little difficulty. This is not equally true of the extraterri- 
torial Courts created by the United States, though the necessity for their 
existence and the authority under which they have been created has 
never been questioned. 

The difficulties arise from the admitted fact that the powers of these 
tribunals have never been clearly defined. 

Sections 4,083 to 4,130, inclusive, of the Revised Statutes of the 
United States, are a codification of the laws enacted by Congress to 
define the judicial authority conferred upon Ministers and Consuls in 
conformity with the provisions of treaties of the United States with 
China and other countries within which extraterritorial jurisdiction was 
to be exercised. 

Section 4,086 specifies the body of law which shall be administered by 
such Courts. 

The provisions of this section may be briefly summarized as follows : — 

First. — The laws of the United States are extended over our citizens 
in China " so far as they are suitable " to give effect to the treaties with 
China. 

Second. — In all cases where such laws are " not adapted to the object, 
or are deficient in the provisions necessary to furnish suitable remedies," 
the common law, and the laws of equity and admiralty, " are extended 
in like manner over our citizens in China." 

Third. — If neither the common law, nor the law of equity or ad- 
miralty, nor the statutes of the United States, " furnish appropriate and 
sufficient remedies " the ministers, respectively, shall supply such defects 
and deficiencies by " decrees and regulations which shall have the force 
of law." 

Section 4,117 relates to rules of procedure of the Consular Courts and 
provides that they shall be made by the minister with the advice of the 
several consuls. It specifies various matters of procedure respecting 
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which the minister shall make rules and concludes with mandatory au- 
thority " to make such further decrees and regulations, under the pro- 
visions of this title as the exigency may demand." 

It should be observed that this latter provision relates not only to 
matters of procedure covered in section 4,117, but, as stated, to such 
further decrees and regulations as the exigency may demand, " under 
the provisions of this Title," viz : Title XL VII, which includes section 
4,086, hereinbefore referred to. 

Section 4,118 provides for the publication of such regulations, decrees 
and orders and makes them binding and obligatory until annulled or 
modified by Congress. 

Regulation 82, referred to, is one of the regulations thus adopted and 
it has not been annulled or modified by Congress. 

On June 30, 1906, Congress created the United States Court for China. 

It should be first noted that the jurisdiction of the Consular Courts 
in China, defined by the several statutes above cited, had been exercised 
for many years prior to the passage of the act organizing this Court. 

The Act provides that the Consular Courts are still to exercise a limited 
jurisdiction. 

This fact, the appellate jurisdiction given to the United States Court 
for China, the requirement that the Judge and District Attorney shall 
be lawyers of good standing and experience, and other manifest reasons, 
indicate that the general purpose of Congress was to provide a higher 
and more efficient tribunal than had theretofore existed in China for the 
exercise of the judicial functions authorized by the treaties with China. 

The act is not long or elaborate in its provisions. 

Section 4 relates to the body of law which shall guide the Court in the 
exercise of its jurisdiction. 

First — The treaties must be complied with. 

Second — Its jurisdiction must be exercised in conformity with the 
laws of the United States in reference to the American Consular Courts 
in China, which were in force at the date of the passage of the Act. 
This covers sections 4,083 to 4,130, inclusive, of the Eevised Statutes 
(such as are applicable to China), and the Regulations, Decrees and 
Orders which have been promulgated in pursuance thereof which have 
been given the force of law. Sections 4,086, 4,117 and 4,118. 

One exception is made, and this is the only one, viz : that sections 4,106 
and 4,107, relating to summons of associates, shall not apply to this 
Court. 
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The significance of this single exception must be recognized. It can 
hardly be construed otherwise than as an affirmative confirmation of all 
the other then existing laws and regulations. The familiar maxim 
expressio unius est exclusio alterius obtains. 

Third — It is provided that when such laws, viz : " the laws now in 
force in reference to American Consular Courts in China," are deficient 
in certain named respects, resort may be had to the common law and the 
law as established by the decisions of the courts of the United States. 

The deficiencies specified in this section differ in language and sub- 
stance from those described in section 4,086 of the Revised Statutes, and 
must be construed in connection therewith and as additional thereto. 

There is nothing in this section of the Act which touches directly the 
question presented in the case at bar. 

Section 5 relates to the procedure of the Court and provides that it 
shall be " in accordance, so far as practicable, with the existing procedure 
prescribed for Consular Courts in China in accordance with the Revised 
Statutes of the United States," the Judge being given power to modify 
and supplement said rules. 

It is obvious that the particular Revised Statutes to which reference 
is made are those sections of the Revised Statutes which we have already 
recited, contained in Title XLVII in pursuance of which the then exist- 
ing procedure had been adopted. The words " in accordance with " 
(last used) are merely descriptive and not words of limitation. 

In other words the procedure of the Court which this statute provides 
are the existing Consular Regulations. The statute does not state that 
only such regulations shall be binding as the Court may find to have been 
made in harmony with the Revised Statutes of the United States. It 
could have done so very easily by the use of appropriate words. As the 
statute stands it is not rationally open to any other construction than 
that announced. The phrase " prescribed for Consular Courts in China 
in accordance with the Revised Statutes of the United States " is purely 
and simply descriptive. 

All the existing regulations had been laid before Congress, as required 
by law, many years before this statute was passed, and it must be pre- 
sumed, under well established doctrine, that Congress had full knowledge 
of these regulations. Clinton v. Englebrecht, 13 Wallace, 44G. 

In fact it appears to the Court that the provision referred to can not 
be considered as anything less than an affirmative recognition and con- 
firmation of such of these regulations at least as relate to procedure. 
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Whether or not the Act must be considered as recognizing and confirm- 
ing the whole body of these regulations existing at the date of the pas- 
sage of this Act, the Court does not at this time undertake to say. It ia 
proper to say, however, that Congress had this opportunity to annul or 
modify any of these regulations of which it did not avail itself. What- 
ever objections may have been theretofore made to these regulations, 
based on a denial of the constitutional authority of Congress to delegate 
its legislative powers, it seems clear to the Court that the present action 
of Congress, in respect to such then existing regulations as relate to 
procedure of the Consular Courts, operates not only as a confirmation 
of such rules but practically as an enactment of such regulations, exactly 
the same as if they had been verbally recited in the Act itself. However 
much their origin may be assailed, the regulations adopted under section 
4,117 are now clearly and unquestionably made binding and obligatory 
on this Court by direct and specific enactment. 

If. section 1,044 of the Eevised Statutes had theretofore any applica- 
tion in the Consular Courts of China, it has no force as a rule of pro- 
cedure in the United States Court for China, because Congress has 
provided otherwise in the Act creating the Court. 

Rule 82 of the Consular Regulations, is made the law of this juris- 
diction respecting limitation of criminal actions. The Court so holds. 

While this holding disposes of the plea-in-bar in this case, I deem it 
proper to state that there are other and additional grounds upon which 
the Court might be inclined to sustain the validity of such rule. 

The Court will consider them somewhat briefly. 

We premise that a grave distinction must be recognized between the 
system of jurisprudence provided for in the Constitution for the United 
States, and that which Congress has provided to meet extraterritorial 
emergencies created by treaties with foreign governments. 

There is ample ground for contending that such legislation as Con- 
gress has passed upon this subject, was well within its constitutional 
powers. 

These several sections of the Revised Statutes had for their purpose : 
" to organize and carry into effect the system of jurisprudence demanded 
by such treaties." — Section 4,117, Revised Statutes. 

It was obviously another and entirely different system of jurisprudence 
from that already provided by Congress for operation within the geo- 
graphical boundaries of the United States. The Constitution provides 
that all treaties made or to be made under the authority of the United 
States shall be a part of the supreme law of the land. — Article VI. 
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When a treaty duly made provides for the exercise of judicial powers 
by some officer of the United States within the borders of a foreign 
country, the necessity arises for organization of some system of juris- 
prudence to provide for the execution of the treaty in that respect. In 
the Boss case, the Court said : 

By the Constitution * * * a government is ordained and established for 
the " United States of America," and not for countries outside of their limits. 
(140 U. S. 453.) 

In that case is was sought to have the judgment of a Consular Court 
set aside because the accused was not given a trial by jury under guar- 
antees secured by the Constitution. Following the sentence already 
quoted, Justice Field said : 

The guarantees it affords against accusation of capital or infamous crimes, 
except by indictment or presentment by a grand jury, and for an impartial trial 
by a jury, when thus accused, apply only to citizens and others within the 
United States, or who are brought there for trial tor alleged offenses committed 
elsewhere, and not to residents or temporary sojourners aboad. * * * The 
framers of the Constitution, who were fully aware of the necessity of having 
judicial authority exercised by our consuls in non-Christian countries, if com- 
mercial intercourse was to be had with their people, never could have supposed 
that all the guarantees in the administration of the law upon criminals at 
home were to be transferred to such consular establishments, and applied before 
an American who had committed a felony there could be accused and tried. They 
must have known that such a requirement would defeat the main purpose of 
investing the consul with judicial authority. While, therefore, in one aspect the 
American accused of crime committed in those countries is deprived of the 
guarantees of the Constitution against unjust accusation and a partial trial, 
yet in another aspect he is the gainer, in being withdrawn from the procedure 
of their tribunals, often arbitrary and oppressive and sometimes accompanied 
with extreme cruelty and torture. 

The power of Congress to create a system of jurisprudence for opera- 
tion in foreign territory in fulfillment of treaty privilege, it has been 
asserted, may rest on the eighth section, Article I of the Constitution, 
which gives Congress the power to regulate commerce with foreign 
nations, and a subsequent clause of the same section which gives Congress 
power to enact laws to define and punish offenses against the law of 
nations and to carry into execution all powers vested by the Constitution 
in the Government of the United States or in any department or officer 
thereof. — Hinckley's Am. Consular Jurisdiction, p. 68. 

The President, by, and with the consent of the Senate, is empowered 
to make treaties and as treaties become a part of the supreme law of the 
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country, it is not a far step nor a straining of constitutional provisions 
referred to, to hold that Congress derives from them full power to enact 
such legislation as is necessary to give full effect to treaty stipulations. 

We do not at this time give further consideration to the questions thus 
raised since, in the judgment of the Court, a final determination of these 
questions is not necessary in order to dispose of the particular matter 
now presented to the Court. 

But if it were possible that section 5 of the Act creating the Court 
could not be construed as confirming and enacting into law Eule 82 of 
the Consular Eegulations, and thus amending to that extent section 1,044 
of the Bevised Statutes, there are still other rational grounds upon which 
to assert that said rule is the rule of procedure for this Court. 

There are abundant authorities which sustain the rule that statutes 
of limitation are statutes of procedure and relate to the remedy. Bishop 
on Statutory Crimes, sections 175 and 176 and 264a; Story, Conflict of 
Laws, p. 793 ; Lewis' Sutherland Statutory Construction, p. 663 ; Minors 
Conflict of Laws, p. 521 ; Dicey on Conflict of Laws, p. 71. 

In Pritchard v. Norton, 106 U. S., p. 130, the Court said : 

It is to be noted, however, as an important circumstance, that the same claim 
may sometimes be a mere matter of process, and so determinable by the law of 
the forum, and sometimes a matter of substance going to the merits, and, there- 
fore, determinable by the law of the contract. This is illustrated in the applica- 
tion of the defense arising upon the Statute of Limitations. In the courts of 
England and America that defense is governed by the law of the forum, as being 
a matter of mere procedure: while in continental Europe the defense of pre- 
scription is regarded as going to the substance of the contract, and, therefore, 
as governed by the law of the seat of the obligation. 

Mr. Secretary Bayard in a letter to Minister Denby, of April 27, 1887, 
gave full recognition to this principle, holding that the regulations em- 
braced in Rule XV (which includes Eule 82) 

is to be viewed as a rule of court expressing a principle open to modification by 
the court that issued it. It stands in the same position as do the equity rules 
adopted by the Supreme Court of the United States and courts of the several 
States, not as a statutory mandate, to remain in force until expressly repealed 
or modified, but as a principle and regulation of practice which it is open to the 
court to expand or vary as the purpose of justice may require. 

Mr. Secretary Fish also recognized distinctly the right of the ministers 
to adopt rules of procedure. 

II Moore's Int. Law Digest, pp. 620 and 621. 

We are not at present concerned with Secretary Bayard's views respect- 
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ing the validity of such regulations as embrace substantive law. See also 
opinion of Attorney General Cushing, Attorney Generals' Opinions, Vol. 
VII, 495. 

The integrity of this doctrine has also been recognized by the courts 
in numerous other cases than those above cited. 

The case of HornbucTch v. Toombs, 18 Wall. 648, was brought to the 
Supreme Court of the United States from the Supreme Court of the 
Territory of Montana. 

A clause in the organic act of the Territory of Montana declared 
that the Constitution and all laws of the United States which are not locally 
inapplicable, shall have the same force and effect within the said Territory of 
Montana as elsewhere in the United States. 

It was argued that by virtue of this enactment, all regulations respect- 
ing judicial proceedings which are contained in any of the acts of Con- 
gress are imported into the practice of the Territorial Courts, and that 
territorial legislation on the procedure of Territorial Courts which 
abolished the distinct forms and modes of proceeding in law and equity 
was therefore contrary to the said organic act. 

The Court held that 
this proposition is not tenable. Laws regulating the proceedings of the United 
States courts are of specific application, and are, in truth and in fact, locally 
inapplicable to the courts of a territory. There is a law authorizing this court 
to appoint a reporter. In one sense this law is not locally inapplicable to the 
Supreme Court of the territory, but in a just sense it is so. The law has a 
specific application to this court, and can not be applied to the territorial court 
without an evident misconstruction of the true meaning and intent of Congress 
in the clause of the thirteenth section above referred to. That clause has the 
effect, undoubtedly, of importing into the territory the laws passed by Congress 
to prevent and punish offenses against the revenue, the mail service, and other 
laws of a general character and universal application; but not those of specific 
application. 

The acts of Congress respecting proceedings in the United States courts are 
concerned with, and confined to, those courts, considered as part of the Federal 
system, and as invested with the judicial power of the United States expressly 
conferred by the Constitution, and to be exercised in co-relation with the presence 
and jurisdiction of the several State courts and governments. * * * As before 
said, these acts have specific application to the courts of the United States, 
which are courts of a peculiar character and jurisdiction. 

A reading of the laws of procedure of Congress relating to limitations 
in the Courts of the United States shows that they are not applicable to 
the United States Court for China. 
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Section 1,043 can be applied only to Courts in which the prosecutions 
are instituted by indictments. 

Section 1,044 can be applicable only to Courts in which the prosecu- 
tions are instituted by indictments and informations. 

In the courts in China indictments are not known and criminal prose- 
cutions may be instituted by complaints of private parties. Also infor- 
mations in the courts in China are provided for by laws different from 
the laws defining informations in the Courts of the United States. — 
Eevised Statutes, sections 1,022 and 4,087. 

These laws, therefore, are not applicable to this jurisdiction according 
to the holding of the above case. 

And in the case of Campbell v. Haverhill, 155 U. S. 610, Justice 
Brown recognized the same doctrine. 

The Eevised Statutes provide that 
the laws of the several States, except, etc. * * * shall be regarded as rules 
of decision in trials at common law, in the courts of the United Statse, in cases 
where they apply. 

It was argued that limitation laws of the States did not " apply " to 
" causes of action created by Congressional legislation and enforceable 
only in the Federal Courts." The Court held that this asserted a dis- 
tinction rather than pointed out a difference. It also said, 
If these actions be exempted from the State statute of limitations, it would 
undoubtedly follow that other statutes of a similar nature, adopting the local 
practice for certain purposes, would be equally inapplicable. 

Indeed, if the local statutes of limitations be not applicable to these actions, 
it is difficult to see why the process, declaration, and other pleadings in the 
code States should not be in common law form, notwithstanding section 914 
adopting the State practice in that particular; or why, in every other respect, 
the suit should not be conducted regardless of the laws of the particular State. 

The truth is that statutes of limitations affect the remedy only, and da not 
impair the right, and that the settled policy of Congress has been to permit 
rights created by its statutes to be enforced in the manner and subject to the 
limitations prescribed by the laws of the several States. 

It would seem that the same principle would apply to criminal cases 
in China, since the local procedure has been adopted in criminal as well 
as in civil cases. Eeference to section 4,087 of the Eevised Statutes will 
show how fully this matter of procedure in criminal eases has been en- 
trusted to local officials. Even the informations shall be authenticated 
in such way as shall be prescribed by the minister. It might well be 
asked how can the term information in section 1,044 be held to apply to 
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a pleading which might be and in fact is, different from an information 
provided by Congress for the United States? 

Under these authorities the Court would be inclined to hold that Eule 
82, promulgated by the ministers under section 4,117 of the Revised 
Statutes, was a part of the procedure of the Court and was operative 
notwithstanding its conflict with a general statute of the United States. 

The statute of limitations, codified in section 1,044 was passed in 1794. 

The Eule 82 was promulgated in 1864 and was subject to annulment 
or modification by Congress and was made binding and obligatory until 
so annulled. Without annulment Congress amended the General Act 
in 1876, substantially maintaining it in force. 

It is a settled rule of construction that when there is a general law 
applicable to the entire state and a special law applicable in a particular 
locality only, the special law will govern in the particular locality. 

This rule is clearly stated by Black on Interpretation of Law, 117, and 
Lewis' Sutherland Statutory Construction, Vol. 1, 526, 7 and 8, and 
cases cited. 

The later author says: 

It is a principle that a general statute without negative word9 will not repeal 
by implication from their repugnancy the provisions of a former one which is 
special, local, or particular, or which is limited in its application, unless there 
is something in the general law or in the course of legislation upon its subject- 
matter that makes it manifest that the legislature contemplated and intended 
a repeal. It is the established rule of construction that the law does not favor 
a repeal by implication, but that where there are two or more provisions relating 
to the same subject-matter they must, if possible, be construed so as to maintain 
the integrity of both. It is also a rule that where two statutes treat of the 
same subject, one being special and the other general, unless they are irreconcila- 
bly inconsistent, the latter, although latest in date, will not be held to have 
repealed the former, but the special act will prevail in its application to the 
subject-matter as far as coming within its particular provisions. A special 
statute providing for a particular place, or applicable to a particular locality, 
is not repealed by a statute general in its terms and application, unless the 
intention of the legislature to repeal or alter the special law is manifest, although 
the terms of the general act would, taken strictly and but for the special law, 
include the case or cases provided for by it. (Lewis' Sutherland, pp. 526-529.) 

This well recognized doctrine has even more potent application when, 
as in this case, the particular locality in which the special law is to have 
effect, is entirely outside of the boundaries of the United States and 
under a special system of jurisprudence. 

For reasons already stated the Court does not deem it necessary at this 
time to consider these several grounds further. 
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The Court has not overlooked the fact that many of these regulations 
are gravely defective. It may well be that Congress so regarded them 
as it has given to the judge of this Court authority to modify and supple- 
ment such rules of procedure. 

In due time the task of curing these defects will be undertaken. Mean- 
while these rules of procedure are binding and obligatory and must be 
administered. 

The plea-in-bar is overruled. 

Kufus H. Thater, 

Judge. 

BENOINI AND QUISTAS V. THE EGYPTIAN GOVERNMENT AND THE GOVERN- 
MENT OE SOUDAN * 

Mixed Tribunal of First Instance at Cairo, Civil Chamber 
April 2, 1910 

The Tribunal, after having deliberated in accordance with law, reason- 
ing on civil grounds; 

Considering that the contractors Bencini and Quistas claim from the 
Egyptian Government and the Government of Soudan jointly and sever- 
ally payment of certain amounts for work done at Port-Soudan ; 

That they contend that the Provinces of Soudan have never ceased to 
be an integral part of Egypt and that therefore the Egyptian Govern- 
ment was responsible for obligations contracted by the Government of 
the Soudan; 

Considering that, in face of such contention, the Egyptian Govern- 
ment pleads its irresponsibility, pointing to the conventions between it 
and the British Government under date of January 19, 1899, under the 
terms of which the Government of Soudan is an autonomous government, 
absolutely distinct and separate from the Egyptian Government and 
should therefore alone respond to the obligations contracted by it without 
the intervention of the Egyptian Government; 

That such being the case, in the case at issue the plaintiffs having 
dealt directly and exclusively with the Government of the Soudan the 
latter Government alone can be sued on account of the obligations con- 
cerning it and that, consequently, the Egyptian Government is not con- 
cerned in the law-suit; 

i Translated from the French by M. M. Hanna, of the Department of State. 



